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Federal and State Court rules grant
litigants very broad access to documents
and electronically stored information
maintained by other parties



(1) Initial Disclosure.
(A) In General.  Except as 
exempted by Rule 26(1)(B) or as 
otherwise stipulated or ordered by 
the court, a party must, without 
awaiting a discovery request, 
provide to the parties: 

Rule 26(a)(1) 
Federal Rules of Civil Procedure 



(ii) a copy--or a description by category and 
location--of all documents, electronically 
stored information, and tangible things that 
the disclosing party has in its possession, 
custody, or control and may use to support 
its claims or defenses, unless the use 
would be solely for impeachment; 

Rule 26(a)(1) 
Federal Rules of Civil Procedure 



Rule 34(a)(1)(A
Federal Rules of Civil Procedure 

(a) In General.  A party may serve on any 
other party a request within the scope of 
Rule 26(b):

(1) to produce and permit the requesting 
party or its representative to inspect, copy, 
test, or sample the following items in 
responding parties’ possession, custody, or 
control:



(A) any designated documents or 
electronically stored information – including 
writings, drawings, graphs, charts, 
photographs, sound recordings, images, 
and other data or data compilations—stored 
in any medium from which information can 
be obtained either directly or, if necessary, 
after translation by the responding party into 
a reasonably usable form; or

Rule 34(a)(1)(A
Federal Rules of Civil Procedure 



Litigants Are Allowed to Use the Courts’ 
Subpoena Power to Obtain Records From 
Non-Parties

Note:  In amendments to the Federal 
Rules effective December 1, 2015, 
discovery is “proportional to the 
needs of the case . . . .”

Rule 45
Federal Rules of Civil Procedure 



(C) Combining or Separating a Command to 
Produce or to Permit Inspection; Specifying the 
Form for Electronically Stored Information. A 
command to produce documents, electronically 
stored information, or tangible things or to permit 
the inspection of premises may be included in a 
subpoena commanding attendance at a 
deposition, hearing, or trial, or may be set out in a 
separate subpoena. A subpoena may specify the 
form or forms in which electronically stored 
information is to be produced.

Rule 45(a)(1)(C)
Federal Rules of Civil Procedure 



(D) Command to Produce; Included 
Obligations. A command in a subpoena to 
produce documents, electronically stored 
information, or tangible things requires the 
responding person to permit inspection, 
copying, testing, or sampling of the 
materials.

Rule 45(a)(1)(D)
Federal Rules of Civil Procedure



(e) DUTIES IN RESPONDING TO A SUBPOENA.
(B) Form for Producing Electronically Stored 
Information Not Specified. If a subpoena 
does not specify a form for producing 
electronically stored information, the person 
responding must produce it in a form or 
forms in which it is ordinarily maintained or 
in a reasonably usable form or forms.

Rule 45(e)
Federal Rules of Civil Procedure 



(D) Inaccessible Electronically Stored Information.
The person responding need not provide discovery 
of electronically stored information from sources 
that the person identifies as not reasonably 
accessible because of undue burden or cost. On 
motion to compel discovery or for a protective order, 
the person responding must show that the 
information is not reasonably accessible because of 
undue burden or cost. If that showing is made, the 
court may nonetheless order discovery from such 
sources if the requesting party shows good cause, 
considering the limitations of Rule 26(b)(2)(C). The 
court may specify conditions for the discovery.

Rule 45(e)(D)
Federal Rules of Civil Procedure 



Lawyers often request all documents and
electronically stored information that
refers or relates to the subject of the
lawsuit. They can request information
stored on your laptops, workstations,
servers, portable devices, cameras, and
phones.

Scope of Discovery



"Document" means anything (other than 
a natural person) which has physical 
existence and is, contains, or embodies 
information, which is in plaintiff's 
possession, custody, or control, including, 
but not limited to, all materials 
encompassed by Rule 34 of the Federal 
Rules of Civil Procedure,

Definition of Document 



and anything by which data or information is 
recorded or stored, such as, without 
limitation, letters, memorandums, reports, 
records, contracts, notes, charts, drawings, 
schedules, graphs, indexes, photographs, 
and electronically stored information.

Definition of Document 



1.  Produce any and all correspondence, 
drawings, specifications, reports and 
statements, email messages, text 
messages, photographs, videotapes, 
digital videos, electronically stored 
information, analyses or evaluations, and 
any other documents and information of 
any nature and form referring or related to 
the Project and/or the subject matter of 
this lawsuit.

Request for Production: 



Email has become the most common form 
of business communication for design 
professionals



All emails and other documents must be 
professionally prepared and suitable for 
presentation in any forum



All emails and documents should be 
prepared with the understanding that they 
are permanent records



All emails in your firm’s system may be 
viewed by firm management at any time.  
Employees have no “private” emails on 
the firm system



A design firm’s ability to defend 
professional liability claims can be severely 
damaged by emails that are unprofessional, 
careless, insulting, offensive, or that contain 
admissions of fault 



Common Circumstances 
That Lead To Damaging Emails

• Excessively casual or familiar relationship in the 
business environment

• Anger, fear, panic when a problem appears

• Internal firm disputes or HR issues

• Carelessness or failure to invest sufficient time 
and effort 

• Efforts to hide or cover up activity

• Lack of respect for others



Every firm should establish and train all 
employees on policies and best practices 
for email communication



Recommended Email Policies

• Every email and text is a representation of the 
firm and must be professionally written and 
suitable for publication to the owner, other 
designers, contractors, government authorities 
having jurisdiction, banks, bonding companies, 
and anyone else having interest in the project

• Jokes, political content, insults, internal 
criticism, pornography, and personal matters 
are not to be placed in the project directory or 
associated email directory



Recommended Email Policies

• Emails and text messages produced on portable 
devices are subject to the same standards as all 
other content 

• If confidentiality is required, the company’s 
attorney should be consulted and all confidential 
emails should be addressed to the attorney

• Attorney/client confidential emails cannot be 
shared outside the company

• Do not attempt to delete “bad emails” after you 
become aware of a potential claim





Firms also should train all employees on 
best practices for professional email 
communication 



Email Best Practices

• Internal email should not be used to “blow off 
steam” or accuse others after a crisis

• Correspondence should not be sent while 
angry, during, or after “happy hour”

• Exercise extreme care that emails are correctly 
addressed

• Do not engage in the endless “Reply to All” 
chain.  Start a new email for a new topic



Email Best Practices

• Do not put names in the address field until the 
content is ready to send

• Always read beginning-to-end before hitting 
“Send,” including all prior emails in the chain and 
all addresses.  Think before you “Click”

• Always include a professional title block, at least 
in the first email of a chain

• Do not use unusual fonts or scripts or patterned 
or colored backgrounds.  This is not your 
Granny’s email or an avant-garde art project



Email Best Practices

• Trun on spilling and grammer chack

• Use the “read receipt” and high importance 
features only when justified

• Use a descriptive and carefully crafted subject 
line

• Respect the reader.  Long emails often are not 
carefully read

• Never say anything in an email that you would 
not want to see forwarded to your Mom or boss 
or spouse or read to a jury



Email Best Practices

• The firm system should not be used to forward,  
distribute, or respond to “chain” emails

• The firm email system should not be used to 
solicit donations or participation in personal, 
family, or charity projects outside the firm

• Inboxes should be checked every 24-hours at 
minimum. Use the automatic reply feature for 
extended absences



Email Best Practices

Do not use emails for:

• Bad news – convey in person or by phone

• Messages that may surprise, anger, or annoy 
the recipient

• Time critical communications

• Messages in which tone or shades of meaning 
could lead to misunderstanding

• To convey emotional content



WHAT



From: Architect
To: Engineer

One thing about me. I do not throw people 
under the bus unless they make me...hahaha

What NOT to do…



I apologize, this was a design error on my part 
for not giving us enough conservatism. . . .

What NOT to do…



Although they are able to operate the system, it is 
a problem that needs to be fixed. . . The Owner 
has not asked us to pay for this fix yet but I 
suspect that they ultimately will do so. I believe 
that the right thing to do is to offer to pay for the 
cost to fix this problem before they ask us. With 
many of the other problems on the project, it has 
been the contractor’s fault or due to a change the 
Owner made; however, this one is a design error 
by our firm.  Do you concur with this approach?

What NOT to do…



Seriously be careful about ____. They are idiots 
and will leave someone high and dry.

(Architect’s comment about client)

What NOT to do…



I need to talk to you ASAP. I think there is 
something wrong with our number on this. I know 
we have had a lot going on and maybe we 
missed a step? It is probably my fault.

What NOT to do…



See below. We should discuss this.  One day he is 
going to overlook something huge.  Thankfully, I 
caught this one before it left the door. It cost us 
about a half-day of work time, but that’s better 
than a claim.

What NOT to do…



Sorry about that man. Too many jobs going on... 
Have a great rest of the day.

(Case was about inattention to detail in the design)

What NOT to do…



I think it might be a good time for the three of us 
to have a conference call.  Your comments make 
me believe that the two of you have different 
opinions as to the cause. . . . In addition we must 
be sure that nothing we say puts the firm in a 
compromising position.

(Discussing post-collapse evaluation of structure)

What NOT to do…



“Sent by Homing Pigeon”

“Sent by Morse Code” 

“Sent from my private jet”

Philosophical statements, Bible verses, 
popular quotations, etc., are open to criticism 
and misunderstanding

Watch the Cute Signature Blocks



When to destroy files?





Legal Holds Checklist:



Document Retention

• Retain the Project File at Least 7 Years. 

• On Government Projects, KEEP IT ALL FOREVER. 

• Private Projects: KEEP FOREVER:

• Sealed instruments of service, including original plans, 
specifications, reports, addenda, ASIs, ASDs, reissued 
plans, and all documents demonstrating changes in 
design.  Archive in .pdf format

• Fully executed professional services contracts

• Certificates of substantial completion

• Engineering calculations

• Settlement agreements, releases, or other legal 
documents



WWW.TENNESSEECONSTRUCTIONLAWYERS.COM
And Subscribe!!!
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